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ABSTRACT:

“Judicial Rhetoric and Radical Politics: Sexuality, Race, and the Fourteenth Amendment”
takes up U.S. judicial opinions as performances of sovereignty over the boundaries of legitimate
subjectivity. The argumentative choices jurists make in producing judicial opinion delimit the
grounds upon which persons and groups can claim existence as legal subjects in the United
States. I combine doctrinal, rhetorical, and queer methods of legal analysis to examine how
judicial arguments about due process and equal protection produce different possibilities for the
articulation of queer of color identity in, through, and in response to judicial speech.

The dissertation includes three case studies of opinions in state, federal and Supreme
Court cases (including Lawrence v. Texas, Parents Involved in Community Schools vs. Seattle
School District No. 1, & Perry v. Brown) that implicate U.S. Supreme Court Justice Anthony
Kennedy’s development and application of a particular form of Fourteenth Amendment rhetoric
that I argue has liberatory potential from the perspective of radical (anti-establishmentarian and
statist) queer politics. I read this queer potential in Kennedy’s substantive due process and equal
protection arguments about gay and lesbian civil rights as a component part of his broader
rhetorical constitution of a newly legitimated and politically regressive post-racial queer subject
position within the U.S. constitutional state. My queer rhetorical analysis of judicial speech
contributes to the project of bridging post-structural philosophy with everyday material relations.
By theorizing queer politics in terms of institutional legal rhetoric, I offer a method for

evaluating judicial argumentative choice in terms of radical queer of color political goals.
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INTRODUCTION: JUDICIAL RHETORIC AND LEGAL SUBJECTS

Jon Stewart: “We were talking about the Supreme Court, and they seem very protective over their process,”
Justice Sandra Day O ’Connor: “yes”

Stewart: “and you were saying one of the reasons you thought that might be.”

O’Connor: “Well, the Supreme Court is the one branch of government that has written explanations for

everything it decides and does. That’s pretty impressive. No other branch of government,
no member of Congress, has to write some written explanation of everything.”

[Laughter]

Stewart: “But that is such a good point.”

O’Connor: “Yes. Not bad.”

Stewart: “But it is [such a good point]...things happen that seem inexplicable on the legislative side...”
O’Connor: “That’s right.”

Stewart: “...or on the executive side, and you ask, and no one seems to know how it happened or went
down...they just show up and they vote on it, and you don’t know why.”

O’Connor: “But every member of the Court has to have a written explanation...every Justice has signed on
to some explanation. That’s pretty impressive, I think.”"

—Excerpt from comedian Jon Stewart’s interview with Retired Supreme Court Justice Sandra Day
O’Connor on The Daily Show With Jon Stewart, March 5, 2013

A judicial speech act is a sovereign event.” In the United States, the Justices of the
Supreme Court can exercise sovereign power through rhetorical utterance by at once:
determining who is a person and who is not; and making a claim for the right and power of their
judicial speech to make that determination. Other U.S. judges and (as Barack Obama has
recently insisted) legitimate representatives of the sovereign authority of the U.S. state can
exercise this power, but the Supreme Court is unique as the putative and in many cases still the
actual final arbiter of any such decision. Of course it is true that human existence does not flow
from the Supreme Court, and so by “determining who is a person and who is not,” I mean that
the Court has the authority to decide whether a person is legible as a subject of the sovereign

power of the law, and if so, in what way will that power characterize the nature of that subject.



This is the power not to decide existence itself, but rather the nature of existence as a
legal entity in and in relation to the United States of America. In other words, the Supreme
Court is the final arbiter in most decisions about the range of possible subjectivities a person can
perform or inhabit in those situations when they choose or are forced to engage the law as
subjects of legal sovereignty. Such a decision, of course, can have the effect of life and death, as
well as any number of other consequences for the nature of both. This dissertation combines
queer, argumentative, and queer of color’ approaches to law to examine how public arguments
constitute legitimate forms of lesbian, gay, bisexual, trans*, and queer (LGBTQ), and LGBTQ of
color life in relation to U.S. national culture.” It is about certain U.S. state, federal, but especially
Supreme Court jurists’ rhetorical production of certain possible forms of queered and racialized
ways of being subject to the U.S. Constitution, and the concomitant production of future
possibilities for these subjectivities. In this introduction, I offer a preliminary theorization of the
power politics of judicial rhetorical criticism, before discussing the details of my current project.
I hope that my work in these pages can contribute a rhetorical perspective to a project others
have started—the construction of a radical politics of practical legal recourse.

I. The Rhetorical Performance of Judicial Sovereignty
The philosopher and logician Chaim Perleman says that the judge, “in giving his
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decision,” “performs an act of sovereignty...by declaring what is in conformity with the law.””
Judicial declaration is therefore a form of argument as Perelman understands it, wherein the goal
of making an argument is to bring a desired conclusion in line with what is already accepted as a
given among argumentative interlocutors.” The role of the judge in a democratic society is not

only to arbitrate what is legal and what is not, but also to use argument as a means of bringing

competing visions of law into accord: the judge “shows that the decisions which he is led to take



are not only legal, but are acceptable because they are reasonable.”” Marouf Hasian, Jr., Celeste
Michelle Condit, and John Louis Lucaites call for a rhetorical study of U.S.* law that situates
jurists as participants in a “rhetorical culture,” where judicial rhetoric should be understood in
terms of the judiciary’s struggle to not only make sound legal decisions, but also to legitimate
those decisions in public.” Judicial speech is sovereign speech in the sense that its primary
function in a democracy is to legitimize the exercise of legal power by the representatives of the
state.'” The arguments judges make in support of their decisions are significant independent
from the conclusion itself. They are the technique by which the jurist establishes her own
legitimacy as a sovereign entity; in so doing, she enacts an argument for the sovereignty of law."’

A juxtaposition of Perelman’s study of the rhetorical evolution of the judiciary with his
earlier writing on judicial argument and “juridical proof”'? suggests an interesting distinction
between the public and courtroom functions of judicial speech. In this distinction, a judge’s
argumentative justification for her decision, or conclusion of law, is a public rhetorical act, but in
the courtroom, it is the “conclusions that matter to the parties.”"® For those who stand before the
bench, all other components of the speech of judicial decision are “little more than a basis from

. 14
which legal consequences flow.”

This distinction parses the power of judicial speech into a
thing of immediate, material power directed at parties (and especially at the “defendant or
accused”) to a legal dispute, and a rhetorical act directed at the public whose consent is required
for democratic governance, for the purpose of legitimizing and retaining the judicial power to
determine “legal consequences.”

I propose a modification of Perelman’s distinction through a conceptual expansion of the

space of the courtroom and of the law."”” Not only a judge’s decisions, but also the particular

argumentative choices she makes in support of those decisions, are at once legitimations and



exercises of sovereign power. This power may be felt most immediately by the “parties” to
whom the judge directs her ruling, but it also affects any person who may be similarly situated in
a similar dispute. The arguments in support of a ruling form rhetorical frameworks of possibility
for future conclusions of law that might affect parties to disputes, where neither the party nor the
dispute has yet to be conceived. The argumentative framework of judicial decisions matters to
the life of each person within the reach of the various manifestations of U.S. law—its “long
arm”—whether every such person perceives the effect or not.

In a series of lectures in 1955, J.L. Austin answers the ancient question “can saying make
it so?” with the figure of the “performative”—found where the issue “of an utterance is the
performing of an action.”'® Austin’s systematic discussion of performative utterance has become
influential in the cultural study of legal rhetoric, including Judith Butler’s examination of the
relationships between legal performatives and political subjectivity in Excitable Speech. Butler
grounds a critique of Mari J. Matsuda and Catherine McKinnon’s arguments for the regulation of
speech—specifically of “hate speech” and “pornography”'’—in the proposal that “the state

. 1
produces hate speech,” a “formulation”'®

that amounts to a reframing of Perelman’s notion of
the relationship between law and rhetoric. Perelman—writing in Cold War Europe—assumes a
democratic state of sovereign law that requires argumentative legitimation of legal sovereignty as
an alternative to the anti-democratic and unethical modes of legitimation through force and
coercion."” Butler instead posits the decentering of dominant power from the person of the state,
replaced in a democratic state of laws with a fantasy of legal sovereignty that is at once grounded
in and produced by the notion that the law may be petitioned as protection from dominance.?

For Butler, appeals to sovereign law—in other words, the act of petitioning the law as a

subject of legal sovereignty—are actually appeals to the law as sovereign. Such petitions both



create and legitimize the sovereign power of (in this case) national law; they also continually

provide conditions of possibility for judicial representatives of the law, to, as Perelman says they
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are bound, re-argue for that sovereignty themselves:” “the one who waits for the law, sits before

the door of the law, attributes a certain force to the law for which one waits...the anticipation

. . . 2
conjures its object.”

Political projects—including projects of rhetorical criticism—that focus
on either the legal sovereign or the “subjects” of law do not respond to the way in which power
exists and operates.” Rather, they shore up the idea of sovereign power as a bulwark against a
more radical and potentially liberatory understanding of the (following Michel Foucault)

“‘constitution [and domination] of subjects”’24

through the multiple, distributed and almost
entirely extra-sovereign processes of power that move through our present society.”> Butler
argues that this Foucaultian understanding of power can be the basis for more effective
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opposition to “domination””” than that found through politics that assume the necessity of

“recourse to the law.””’

The fantasy of legal sovereignty produced through appeals to judicial protection has the
particular effect of obscuring both the rhetoricity and power of judicial speech (or simply, the
power of legal rhetoric), wherein “we set ourselves free...to seek recourse to the law—now set
against power and imagined as neutral,” in order to “control” the “onslaught™ of the effects of
legal sovereignty itself, effects produced in part by the very action of seeking recourse.”® This

process can be collapsed into the figure of the “sovereign performative™

that at once calls to,
argues for, and produces the sovereignty of law. In her demand for rejecting the fantasy of law-
as-sovereign as the basis of progressive politics, Butler is one of many publicly inspirational

figures for politics of resistance to the present popular cultural domination of the (anti-rhetorical)

idea that the legal sovereign has a monopoly on the constitution of subjects, a monopolgy



(re)produced perversely through legal institutional control over political projects designed to
protect those legal subjects most vulnerable to the law itself. I will use the word “radical”
frequently in this dissertation, and by “radical” I will most often mean such politics of
resistance’’—politics that I admire, often support, and occasionally participate in.

But—following Matsuda—I think that Butler seems to miss an important point. Given
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the material force of the fantasy of legal sovereignty in the margins, “‘at the point[s]’” where

7’931

power is “‘completely invested in its real and effective practices,””” I argue that resistance to the

idea of legal sovereignty must not preclude what Cathy Cohen might call a “practical”*
understanding of the presently inevitable reality of the sovereign rhetorical operations of the law.
The political project of resistance to the performative sovereignty of judicial rhetoric in the
United States must not deny (as Matsuda and Richard Delgado said in 1987 to the “crits” of
Critical Legal Studies) the need to construct strategically informed and tactically sound
responses to those “formal” structures of law that already act as and with the material power of
sovereign authority—authority over the constraints that legal forms of subjectivity already
impose on personhood.” As Butler herself acknowledges in 2004,** the absolute critique of
legal sovereign performatives does not adequately consider how the effects of the fantasy of
legal sovereignty are most often (and most often most terribly) felt by “those who have” actually

“seen and felt the falsity of the liberal promise™’

of the U.S. judiciary as a shield against
domination.

My experience of the law has occurred through my own participation in and observation
of judicial sovereignty—both from a majoritarian perspective. I teach argumentation in a prison,

a setting that emphasizes the paradoxical and simultaneous vitality and uselessness of rhetorical

and argumentative interaction with those persons charged with enforcing the reasoned



justification of judicial decision through coercive violence. In our present democratic state of
laws, the production of legitimacy for judicial sovereignty through argument, and the production
of legitimacy through force, work together in explicit and mutually supportive fashion.

More happily, I was recently invited by two friends to officiate their wedding, at a
ceremony in Rehoboth, Massachusetts. 1 agreed, and asked whether I should purchase an
ordination online, so that I could legally perform the ceremony. There was no need—
Massachusetts is unusual among U.S. states in maintaining a category of officiant called a
“solemnizer.” Any person, with little qualification, can apply to be a solemnizer. The

dichotomy between the “republican style™®

of the application process, and the quotidian ease
with which I was granted the certificate made me think about the “sovereign performative™’ that
I would stage in Rehoboth. The “I do” statement in a marriage ceremony is one of Austin’s core
examples™® of an “illocutionary” performative, an utterance which “has a certain force” in the
“saying” of it,” but this example itself performs an interesting elision of the role of a state
representative in a civil marriage ceremony. In Rehoboth, my friends would not be married until
I pronounced them so publicly. That pronouncement would of course require other performative
statements (“I do””) from my friends as a pre-requisite to its validity.** But on the date and in the
location specified by the solemnization certificate, I had, as a feature of the designation
“solemnizer” bestowed on me by the Commonwealth of Massachusetts, absolute power over
whether they would be married or not—on that date and in that location. In the narrow context
of the two possible realities of my friends becoming married or not on that day and in that

location, my role was to exercise the sovereign performative power of the Commonwealth as its

judge-like representative.



But in that exercise, I would also be performing two arguments: one for the sovereign
legitimacy (and successful performativity)*' of my utterances and the illegitimacy of any others;
and one for the value and significance of “married” as a position of legal subjectivity in
Massachusetts and the United States. I bring up this example to emphasize the specifically
illocutionary power of the judicial rhetorical constitution of subjects before law. Austin
describes illocution as “‘in saying x I was doing »* or ‘I did y,””** but judicial illocution might
more accurately be described as “in saying x I did x.” When I said that these people were
married, | made them married. The statement and the doing were one and the same. If a judge
sentences a person to death, she does not depress the needle; the pronouncement of sentence is
an illocutionary act in the first sense (x and y). But in pronouncing the sentence, the judge does
redefine the convicted (of a death-eligible crime) person’s subjectivity before law from
“convicted” and/or “criminal” and/or “felon” and/or “murderer” and/or ‘“traitor” to, more
primarily, “condemned.” This is an illocutionary act in the second sense (x and x).

If a judge rules that it is unconstitutional to require a trans* person’s passport to list their

 this is a “perlocutionary” act (where the

gender contrary to that person’s “self-understanding,
utterance effectively causes something to happen)* in that the ruling enables the person who is
trans* to change the official designation of their gender. But it is also an x and x illocutionary
act in the context of the petitioner’s subjectivity before law—the utterance of the ruling has
changed their self-understanding of their own identity from “not real” to “real” in the eyes of the
law. This would be even more evident if the ruling did not merely realize the truth of a trans*

person’s self-understanding as male or female, but went so far as to create, in the moment of the

utterance itself, a legally recognized trans* identity category.



All of these examples are performatives enabled by the fantasy of the sovereign location
of power in law. When asked, I considered (given my own views on marriage as an institution)
declining to perform the ceremony—even in Massachusetts, whose marriage laws mean that the
sexual orientation identity of the two people I married cannot be discerned from this story. I
understood that my performative and the discourse of the ceremony surrounding it would
contribute in a small way to the sovereign power of the state over human relational and sexual
legitimacy. But this refusal would not have made the present sovereignty of the state over the
determination of legally legitimate and illegitimate forms of relation any less inevitable.

Petitions to the law are inevitable; they will be made, often by people with no other
recourse to save their life, or to preserve their life's basic quality. As Butler demonstrates, any
such petition will have performative effect. I do not offer this brief critique of Butler’s theory of
“sovereign performatives” to dispute the facticity of her arguments. I begin this project with the
stipulation that politics of resistance to the “sovereign performative” must include actions of
resistance to statist law itself—that is, the specific articulation of opposition, within progressive
social movements, to strategies that privilege appeals for help from judges. But these politics
must also acknowledge that those who undertake such strategies do not always do so without
knowledge of the sovereign performative function of their actions—"“recourse to the law” does
not always or even usually “imagine” the law “as neutral.”*> These radical politics must also be
undertaken with knowledge of the effects of the petitions to law-as-sovereign that will inevitably
be made—and particularly with knowledge of the effects that flow from the (also performative
and also inevitable) judicial rhetorical responses to these inevitable petitions.

Austin teaches us that it is in the nature of performatives to not always work, and to

produce effects in excess of their explicit ones. The judicial rhetorical constitution of subject and



abject forms of being-in-relation to law operates through legal performatives that contain the
possibilities for their own future “infelicity.”*® My project is an attempt to explore some future
possibilities for the counter-sovereign articulation of subjectivity before U.S. law—possibilities
that are both foreclosed and engendered in the argumentative justifications for judicial decisions.
Specifically, I examine some key Supreme Court cases relating to sexual practice, race in
education policy, and marriage. I perform a legal rhetorical criticism of critic-constructed
“meta”-texts'’ that form argumentative frameworks through which judges apply various legal
doctrines to questions of sexual, racial, educational, and relational freedom.

Following Perelman, I understand judicial argument to be the explanatory justifications
offered for judges’ authoritative interpretive application of legal doctrine to problems of public
concern—problems that have been framed as legal, either by jurists themselves, petitioners to the
courts, or both. In the United States, judicial arguments about constitutional interpretation have
the privileged function of delimiting the grounds on which the authority of all other statist legal
argument is based. Given the overwhelming salience of constitutional legal discourse in U.S.
everyday life,”® this means that the judicial rhetoric of constitutional law plays a significant role
in delimiting the grounds on which a person can base their claim—Iliterally*—to existence and
legitimacy in the U.S. polity.”® Jurists’ arguments from and about the Due Process and Equal
Protection Clauses of the Fifth and Fourteenth Amendments to the U.S. Constitution in particular
perform a final arbitration function in the ongoing and generally contentious process of the statist
determination of what forms of racialized queer identity and relation will be eligible for
recognized and legitimated status in U.S. public life.

In this dissertation, I focus on the Fourteenth Amendment—due process and equal

protection—rhetoric of U.S. Supreme Court Justice Anthony M. Kennedy. I read this rhetoric in
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terms of “genealogies of precedent,” or the argumentative possibilities for queer subjectivity
before law that are brought into being by the doctrinal frameworks Kennedy and other judicial
rhetors use in a given opinion. Each chapter offers a case study of opinions in several Federal
and Supreme Court cases that are foundational to Kennedy’s development of a new
constitutional jurisprudence of substantive due process and equality. I demonstrate that this
jurisprudence is both productive of and violent to possibilities for practical and strategic sexually
“progressive”' interactions with U.S. constitutional law. These interactions, despite their
practical or strategic formulation, can be undertaken and/or framed in terms of anti-statist and
institutional radical queer political goals. Possibilities for the success of such radical framing of
practical interaction are partially delimited in the argumentative choice of U.S. judicial opinions.
I1. A Short History of Due Process

The language of “due process” in particular has been salient in English legal discourse
from at least the ratification of the Magna Carta in the fourteenth century,’” and while the
specific legal language used to describe the concept has remained remarkably consistent, its
meaning and application have undergone significant change. One example of this evolution is
the distinction between “substantive” and “procedural” due process of law, a distinction that
plays a central role for the Court’s Justices in determining the processes they should undertake
for adjudicating particular cases, as well as for more generally determining whether or not all
people can be treated equally under the law. I pay particular attention to due process as the
Court has recently commented on it, because due process plays a crucial role in determining how
marginalized subjects will be treated within U.S. society. Before entering the U.S. judicial
system, due process rhetoric was fundamental to negotiations of power and resistance in English

polities. The role of due process in these negotiations has been and continues to be to legitimize
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political structures predicated on the normalization of identity-based “hierarchies of value™’ in
cultural life, even as due process simultaneously serves as a primary rhetorical and conceptual
resource for those who seek to challenge or dismantle those hierarchies.

“Procedural” due process concerns the means by which a person can be punished under
the law. It is a procedural check against a sovereign’s attempts to violate the fundamental rights
of its subjects, deriving from the Magna Carta requirement that “judgment must precede
execution.” A person cannot be subject to punishment or other deprivation of “life, liberty, or
property,” except through the application of the appropriate legal procedures a person facing
punishment is due (such as trial by combat or a properly carried out arrest that includes a
Miranda warning).>* In antebellum U.S. constitutional jurisprudence, due process began’” to be
applied in a “substantive” as well as “procedural” manner. Contrary to the 1856 ruling in
Murray’s Lessee v. Hoboken Land & Improvement Company, where “the Court emphasized that
due process is met so long as the government’s procedures are in accordance with the law,””
“substantive” due process means that persons protected by the Constitution may not be deprived
of life, liberty, or property except by force of law that at minimum®’ is “fair and reasonable” and
in furtherance of a “legitimate governmental objective.”®

Substantive due process recognizes that there are times when the “government’s
procedures” for the deprivation of liberty are unjust even though they may be wholly “in
accordance with the law.”*” One of the more important early articulations® of substantive due
process in U.S. judicial rhetoric is the Dred Scott v. Sandford decision, in which Chief Justice
Taney, in addition to his more famous holding that Scott as a black man and slave was not a

constitutional subject,’’ also held that the procedure of depriving the respondent Sandford of his

“property” (Scott) was unjust even though it was in accordance with the law at the time.®* Just
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prior to his ultimate judgment in Scott, Taney notes at the end of an extended aside that if the
Missouri Compromise means that a person like Sandford will face loss of property (slaves)
merely because “he...brought his property into a particular Territory of the United States,” and
even though he “had committed no offence against the laws,” then a law such as that “could
hardly be dignified with the name of due process of law.”” This is the essence of the difference
between procedural and substantive due process. Substantive due process insists that a sovereign
authority may deprive a person of life, liberty, or property through what is universally agreed to
be right legal procedure—a trial before the King’s Council, or compliance with the dictates of a
legitimately enacted federal statute such as the Missouri Compromise—and still treat that person
wrongly because what has been done justly is not always just.**
ITII. Case Studies of Judicial Opinion and the Queer Study of Judicial Argument

In the United States, judicial arguments about substantive due process and the
legitimacy of governmental intrusions on freedom participate in what the Sco#f decision
demonstrates is a parallel construction of the possible conditions of freedom from oppressive
power, and the delimitation of the range of subjectivities that are granted access to those possible
freedoms. In the status quo, this parallel constitution of freedom from and legitimation of
oppressive power through due process rhetoric continues to be implicated in questions of identity
and personhood. As I will demonstrate, the recent relationship between due process, equality,
and sexuality in judicial rhetoric is fundamental to the status and future of LGBTQ and person of
color dis/enfranchisement in the United States. The Fourteenth Amendment is simultaneously a
great (and often necessary) resource and a great impediment to social movements attempting to
use U.S. law as a means for achieving racial and LGBTQ progressive political goals. Successful

attempts at petitioning federal courts to use the Fourteenth Amendment as the justification for the
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judicial proscription of racist and heterosexist laws, or judicial demands for municipal actions to
correct structures of racist and heterosexist inequality, have also helped to create frameworks of
argumentative possibility for subsequent court decisions that have had the opposite effect.

The political relevance of the statements produced by the United States Supreme Court
should not be taken as a given. The utility of political projects that focus on U.S. judicial
rhetoric, constitutional rhetoric, and/or the judicial rhetoric of constitutional law are frequently
called into question by scholars of U.S. political discourse and contemporary social
movements.” Such questions are underscored by recent actions of the Obama administration,
which has been working to undermine not the significance of constitutional law, but rather the
significance of judicial rhetoric per se (the primary role of the judiciary in deciding questions of
constitutional interpretation).®® The President’s project of undermining the judiciary’s review
power (a phrase synonymous with ‘the power of U.S. judicial rhetoric’) has occurred specifically
in terms of the question of what branch-manifestations of the federal government should be
empowered to determine questions of how to determine if agents of the U.S. state are acting in
accordance with the Fifth and Fourteenth Amendment requirements of procedural and
substantive due process when they deprive a person of life, liberty, or property.®’

But the Justice Department’s recent efforts to undermine judicial review only highlight
the fact that in the U.S., the terms on which any legal negotiation takes place are heavily
implicated in the contemporary status of the U.S. Constitution. A lawyer may only very rarely
directly discuss questions of constitutional interpretation, but the authority of their legal
arguments in any context rests ultimately on both the Constitution, and on the English tradition
of judicial rights and procedures on which much of the Constitution is based. Drone

assassinations aside, the Court, as the ultimate authority not only on the constitutional legitimacy
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of given laws or policies, but on the question of the status of a person, is still the primary entity
that decides whether or not persons are eligible for protection under U.S. law. If a person or
group eschews the courts and pursues legislative or even extra-legal avenues for social or
cultural enfranchisement, the Supreme Court, however ploddingly, will have some ultimate
authority as to the effectiveness of that pursuit. Constitutional rhetoric is thus constitutive of
subjectivities before the law—possibilities for identification in, through, and under the primary
rhetorical instrument of U.S. sovereignty. The particular subset of constitutional rhetoric I am
interested in is the set of arguments made by jurists about the manner in which constitutional
doctrine should be applied to particular petitions to the state for justice—that is, the rhetoric of
judicial opinion.

The performative arguments of U.S. constitutional law are a form of “constitutive”
rhetoric. As with performatives, a key feature of “constitutive” rhetoric is the success of the
project of constitution. Successful constitutive rhetorics, as Maurice Charland argues in his

study of the rhetorical constitution of the “peuple québécois”®®

in and through the Parti
Québécois’ 1979 “White Paper,”® have often been physically generated from a document
functioning literally as a constitution.”” Legal processes function productively in the rhetorical
constitution of culture, and every United States legal process is explicitly or implicitly grounded
in the United States Constitution. The rhetoric of U.S. constitutional judicial opinion is
disseminated in two primary ways: first, as written legal documents ostensibly authored by
judges (but often in fact by clerks, working with judges) that are copied, scanned and
disseminated electronically, through proprietary databases, free websites designed to promote

access to judicial opinion, and some court websites that publish all of their decisions; and second,

through journalistic summaries of these opinions. Each judicial opinion becomes part of the
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constantly evolving set of revisions to the Constitution as a living, constitutive text, as do as
judges’ attempts at editorial control over those revisions (amendments, statements of
constitutional interpretation from outside the judiciary, etc.) to the Constitution produced by
legislators, the President, and other extra-judicial figures.

If the United States is a society constituted in a piece of paper, that paper is not only the
literal document of the United States Constitution, but also the total set of published judicial
arguments about how the original text should be interpreted in any number of different situations.
It is not what the Constitution says, but rather judicial arguments about what the Constitution
says, about legitimate forms of being and relating in the United States that matters most to the
rhetorical production of legitimate and illegitimate forms of U.S. legal subjectivity.

The significance of the procedural and philosophical statements that judges make about
constitutional doctrine, sexuality, and race is therefore not only in those statements’ immediate
and often limited effect on what actions political and cultural agents take in response to judicial
pronouncement. It is rather in a judge’s rhetorical power to do two things. First, a judge has the
power to participate in delimiting the range of subjectivities that are recognized as legitimate to
stand before the law of the Constitution, and thus to participate as actors in U.S. public life,
and/or to petition for redress of wrong in U.S. state and federal courts. 1 say “range of
subjectivities,” because these subjectivities include categories of persons that are not eligible to
stand before U.S. law at all (except to be killed or imprisoned as subjects to the literal violence
of the state’s sovereign force), categories of persons who may petition U.S. courts for redress of
certain wrongs, but who are banned from legitimate participation in U.S. public life, and
categories of persons who may petition the law more or less as full members of the U.S. polity.

Second, a judge has the power to participate in delimiting what future laws will and will not be
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able to proscribe and enable certain actions by individuals and groups, thus helping to determine
ranges of rhetorical possibility for (following Lauren Berlant, Michael Warner, and Charles E.
Morris III) efforts those individuals and groups might take to effect projects of anti-

establishmentarian and statist queer/of color ““world making™”""

in and against the U.S. polity.

In the following case studies, I examine the relationship among arguments that Kennedy
and other federal and state judges make about the Fifth and Fourteenth Amendments (and their
state equivalents), as they apply to laws and policies implicated in current sites of contestation
over racial and sexual identity in the United States. The primary cases I examine include: Brown
v. Board of Education (347 U.S. 483, 1954), the 1950s public secondary school racial integration
case; Bowers v. Hardwick, (468 U.S. 186, 1986), a case in which the Court upheld a Georgia law
criminalizing sodomy as any form of non-heterosexual vaginal sex; Romer v. Evans (517 U.S.
620, 1996), Kennedy’s determination that Colorado’s popularly enacted Amendment II to the
state constitution violated the Fourteenth Amendment Equal Protection Clause; Lawrence v.
Texas (539 U.S. 558, 2003), in which the Court reversed its ruling in Bowers to hold both a
Texas and the previous Georgia anti-sodomy law unconstitutional under the Fourteenth
Amendment’s guarantee of substantive due process; Parents Involved in Community Schools v.
Seattle School District No. 1, (551 U.S. 701, Nos. 05-908, 05-915, 2007), a twin case taking up
equal protection challenges to voluntary school integration policies in Seattle, Washington and
Jefferson County, Kentucky; and finally In re Marriage Cases (43 Cal.4™ 757, California
Supreme Court S147999, 2008), Perry v. Schwarzenegger (704 F. Supp. 2d 921, 2010), and
Perry v. Brown (9th Cir., Case No. 16696, 2012), the California Supreme Court and U.S. district

and appellate court decisions that (in the former) led to and (in the latter two) address the state

and federal constitutionality of California’s Proposition 8.
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There are at least hundreds of examples of U.S. judicial rhetoric that would provide for a
fascinating examination of the relationship between substantive and procedural justice, and the
rhetorical constitution of racialized queer subjectivities before the law. The particular cases I
have selected for examination in this project have received little attention in rhetorical criticism
of law,” but they are especially salient to the argument of my thesis, in part because of their
publicly recognized role in U.S. public debates concerning sexuality, race, equality, and process.
Indeed, each is precedent setting, in addition to being salient within public discourse.

I also examine these cases because of their common doctrinal and rhetorical connection
to the jurisprudence of the enigmatic U.S. Supreme Court Justice Anthony M. Kennedy.
Kennedy’s longstanding position as a “moderate” conservative on the Court has given him the
opportunity”” to write majority or significant concurring and dissenting opinions in several
controversial cases concerning sexuality and race.”* The recent history of judicial rhetorics of
process and equality is defined by significant shifts in how jurisprudence involving the Due
Process and Equal Protection Clauses has operated—in particular, judicial rhetorics of due
process and equal protection have been central in responding to and thus framing and delimiting
the ongoing debate over demands for full enfranchisement of lesbian and gay subjects in the
major institutions of U.S. public life. Kennedy’s arguments about due process and equal
protection in particular have had significant impact on the nature of those LGBT, queer,
racialized, and queerly racialized identities recently granted legibility before the law; these
arguments are thus of specifically rhetorical interest to my work. Kennedy’s opinions are
notable as well for their primary role in determining how the Court interprets and applies due
process in relationship to a new and peculiarly substantive framing of equal protection.

Kennedy’s judicial arguments—and those from other doctrinally related opinions—are thus an
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ideal location to study the role of constitutional rhetoric in the production of newly legitimate
and racialized LGBT and queer ways of being, living, and relating in U.S. public life.

In each of my case studies, I take up judicial arguments about due process in
juxtaposition to arguments from equal protection. The Due Process Clauses are generally
applied to limit the scope and power both of specific laws challenged in particular cases, and of
the power of law, generally, to interfere restrictively in the lives of autonomous subjects. If a
person in the United States is denied a right codified in law (whether constitutional or statutory),
their petition for redress would be procedural. If a person lacks a right that is either absent from
or specifically denied in law—for example, the right to publicly define and live their identity as
they see fit, or to gain access to an institution, such as marriage and the military, from which they
are legally excluded—their primary legal recourse as an individual is a petition to law involving
substantive due process. If a person seeks redress for being treated differently under an existing
state law or policy, they may seek redress through the Equal Protection Clause of the Fourteenth
Amendment, which reads “nor shall any state...deny to any person within its jurisdiction the
equal protection of the laws.””” The Equal Protection Clause is on its face procedural—it is
ostensibly designed to ensure that the law in any given situation applies equally to all legitimate
persons, without necessarily demanding a finding of whether the law, while equitable, is
otherwise just. The dual history of equal protection and due process jurisprudence is thus key to
understand the contemporary nature of the tension and contradiction over the relationship
between substantive and procedural justice.

Judicial rhetorics of substantive due process have some queer potential’® as a corrective
to what I and others (including Reva Siegell, Russel K. Robinson, and Derrick A. Bell) argue’’

are the problematically essentialist tendencies of equal protection jurisprudence. By examining
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examples of judicial rhetoric that differentially take up questions of both equality and process—
in terms of the substantive and procedural versions of both legal principles—I provide a
rhetorical avenue for the exploration of radical’® queer potentials and limitations in constitutional
law. This exploration is particularly important for the present moment of constitutional rhetoric,
which features a dual renaissance in both substantive due process and equal protection
jurisprudence, a renaissance exemplified in Kennedy’s recent Fourteenth Amendment arguments.
Three of the more visible cases before the Court at the time of this writing—Hollingsworth v.
Perry, United States v. Windsor, and Fisher v. University of Texas at Austin—have the potential
to be decided based on Fourteenth Amendment precedent established in recent Kennedy opinions.

The first two (Hollingsworth and Windsor) are the current iterations of the “marriage
cases” discussed in Chapter Three. In these, equal protection and due process doctrines merge in
the articulation of a racialized (where “racialized” in this case means the abjection of racial

difference toward the normativity of racial Whiteness”)

right to marry” that has been
differentially denied to same-sex couples. In Fisher, the Court has the opportunity to continue
its nearly thirty-year tradition of using the Fourteenth Amendment to strike down anti-racist
municipal and public university educational policies as unconstitutional.*® As I argue in Chapter
Two, the relationships between equal protection and due process on the one hand, and sexuality
and race on the other, are most often considered separately or analogically in both popular and
academic discussions of these cases. My juxtaposition of due process and equal protection
doctrines instead approaches the antecedent opinions of these cases now before the Court as
judicial arguments that are about the legal constitution of concomitantly raced and sexualized—

9581

“queer of color”™ —constitutional subjects. This analysis is important for a consideration of how

a case like Fisher might not only be related to a case like Windsor (in that both, for example, are
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about equal protection), but might actually form part of the same, implicit judicial “meta”*

argument about possibilities for queer of color legal subjectivities.

For example, the constitutional law scholar and queer legal theorist Janet E. Halley
argues that Kennedy’s opinion for the Court in Romer v. Evans (a case in which, “for reasons
known only to themselves, a majority of the Supreme Court...issued a favorable gay rights
decision™) “adopts an extreme form” of queer “nominalist” politics.*> The “nominalist view” of

9492 ¢
S

“sexual orientation identities”®* accords with “queer theory strong constructi[vist]” approach
to identity politics,”” in that identity categories are constructions rather than descriptions of
identities as they exist in the world. The nominalism of Kennedy’s Romer opinion stems from
his particular and rather surprising application of the Equal Protection Clause, in which the
Justice “refused to base” his “decision on any social description of the group harmed by the

challenged law.”®¢

In other words, Kennedy found a way to declare an anti-gay policy
unconstitutional without any need to define and delimit the nature of the legally legitimate and
constitutionally protected gay legal subject, effectively creating a doctrinal basis for possible
future subject/ess petitions to U.S. law.

A major part of Chapter One is devoted to the manner in which Kennedy enables a
similarly nominalist politics of legal identity in his argumentative framing of “loose
construction”™’ due process jurisprudence in Lawrence v. Texas. But, when Kennedy’s framing
of substantive due process in Lawrence (a case concerned explicitly with sexuality, but not race)
is read in Chapter Two alongside his similarly substantive framing of equal protection in both
Romer v. Evans and Parents Involved (a case concerned explicitly with race, but not sexuality),

the problematic racial implications of the queer nominalist potential of Kennedy’s Fourteenth

Amendment arguments are made more clear. Rather than creating a future potential for radical
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queer social movements to craft strategic relationships with U.S. legal institutions, the “meta”™-

text of Kennedy’s Fourteenth Amendment doctrine instead demands that radically nominalist
subject positions be articulated in the context of “post-racial” demands to leave behind difference
as a significant site of political organization in the United States—demands that promote a
resuscitated politics of white supremacy under the guise of a benevolent multiculturalism.

This is not an optimistic conclusion, but my goal is not to seek optimism in the law. I do
see—particularly in Lawrence, as well as in some of the opinions I take up in Chapter Three—
some potential in recent judicial rhetoric for a radical queer praxis of institutional legal relation,
but it is a highly conceptual, vague, and futurist potential set against a powerfully repressive
status quo. Judicial rhetoric in the United States has little to offer radical politics.

IV. Radical Queer Methods of the Rhetorical Critique of Judicial Argument

I began my discussion with Butler’s dual challenge to critical race and radical feminist
theories of legal praxis, because I take the politics that ground this work from both positions
simultaneously. They are not so incommensurate as Butler (in 1997) seems to think. As Halley
says, “critical race theorists” who call for petitions to the law-as-sovereign do not do so because
they wish to invest in the sovereign’s claim to legitimacy, but rather because of a position of
“rhetorically alert pragmatism” that seeks to recognize those situations in which oppressive legal
sovereignty is inescapable and so must be dealt with as best it can.*

I want to animate the utility of rhetoric for this alertness. I share the great anxiety in the
question of, what does rhetorical criticism do?”® T am fond of the tautology (a version of which
is offered by Aristotle to open the Rhetoric)’' that rhetorical criticism helps show how we
already do things, rhetorically. To practice criticism of argument as rhetoric’s corollary” is thus

3

to study how we already argue, argumentatively.”> Marianne Constable—an important
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American champion of rhetorical legal study—argues that the “rhetoric of law” particularly
“turns to the way that law answers questions and claims to solve problems...but not in order to
solve the problems itself or to stand for better answers. Rather, rhetoric looks at how law makes

its claims.”**

I do not do much in this dissertation to offer solutions or alternatives. Rather, I
explore a method of critique that may be useful as one, primarily conceptual, component of a
radical queer of color rhetorical praxis. Rather than argue for a queer valuation of certain
examples of judicial public address, I call for and attempt to demonstrate a radical queer
perspective on U.S. judicial rhetoric. I hope this perspective can make a small contribution to an
“alertness” of how certain judicial opinions work to constitute forms of intersectionally raced
and queered LBGT subjectivities before law. These forms of subjectivity provide almost entirely
negative, but nonetheless substantively and importantly different, possibilities for petitions to the
U.S. constitutional state.”

More specifically, I call for a radical perspective on judicial argument—a perspective on
the differential value of judicial arguments to certain anti-statist and establishmentarian queer of
color political goals. In Perelman’s terms, much of the recent queer of color and queer legal
theory commentary on Anthony Kennedy’s judicial rhetoric is more interested in legal
conclusions, than in the processes through which those conclusions were drawn. Here I need to
distinguish “conclusions” from “decisions” (terms Perelman-in-translation conflates) in that the
recent work of, in particular, Jasbir K. Puar, David L. Eng, and Lynne Huffer looks beyond the
ostensibly progressive decisions of Kennedy’s opinions (Lawrence v. Texas might be described
simply as the welcome statement that laws forbidding two men from having sex are not welcome
in our Republic) to examine the political implications of the Justice’s doctrinal logic—such as

his reliance on the right to privacy, or on an oddly depoliticized deployment of the Equal
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Protection Clause which obscures that document’s particular racialized history. This form of
analysis looks beyond Kennedy’s judicial decision to the political content of his opinions. But it
still does not often amount to a consideration of Kennedy’s judicial arguments.

A study of judicial argument considers the “techniques™

through which jurists not only
defend the validity of their conclusions of law, but also explicitly and implicitly construct and
defend as valid structures of decision-making—what I call “frameworks”—through which other
decisions might be made. Judicial decisions are performatives in that their utterance effects an
immediate change in the status of the petitioners before the Court. Judicial conclusions are
performatives, because they establish a temporary reality about what a given portion of the living
meta-text of the U.S. Constitution means in a given situation. Judicial argumentative choices
about what “techniques” to employ in using “language to persuade and convince” (for example
to include broad statements of constitutional theory, or to choose instead to limit an opinion’s
arguments to what is strictly necessary to support a given decision) are also performatives,
because their significance is not in whether a person hears them, or is actually persuaded or
actually convinced.”” They are performatives because of their simultaneously illocutionary and
perlocutionary effects on future conditions of possibility for political constructions of different
forms of being and relating, in accordance with or opposition to (or both) the sovereign
Constitution of the United States.

A given example of judicial rhetoric is therefore at once “text” and “context.” My study
in Chapter Two of a given set of judicial arguments as simultaneously queered and racialized
constitutions of possibility for legal subjectivity (following Siobhan B. Somerville’s analysis of
Loving v. Virginia) is, 1 think, one possible example of the type of rhetorical criticism John

Angus Campbell and Celeste Michelle Condit called for in their attempts to resolve the Michael
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Leff/Michael Calvin McGee debates over “icon” and “fragment,” “text” and “context.
Judicial rhetoric is conveyed primarily through ostensibly individual rhetor-produced “specific
discursive products”—judicial opinions—wherein jurists attempt to instantiate constitutional

legal realities in response to the “rhetorical situation””

of a legal dispute, and within the
(contested) relations of constitutional text and prior judicial precedent from which the ability to
pass judgment arises (and to which the opinion will add).'” On the Supreme Court, judicial
opinions are never discrete texts. They are always constructions of an argumentative interplay
between the Justices, the advocates, the petitioners, the recognized “friends of the Court,” the
opinions that came before, and the possibilities for opinions and legislation that might come
after—and it is this argumentative exchange that actually forms what is typically received and
disseminated as a quickly explainable, single-text judicial decision.

The rhetorical criticism of judicial opinion in the service of a queerly intersectional,

radical politics of identity and relation therefore demands an approach to judicial opinions as

simultaneously discretely effective performative utterances, and also as a set of arguments that

9101 102

form the contributory fragments of critic constituted “meta” "~ -texts.”~ The internal justification

for these texts’ critical composition can be located both in the “tissue of connectives that the

59103

[single] text constructs, and also through shared constitutional and political implication

. 104
“sideways”""

across various articulations of judicial argument that may or may not be self-
evidently connected.'® 1In the queer of color rhetorical critical practice I attempt in this
dissertation, the ties binding these arguments together into coherent and performative “meta’-
texts of judicial rhetoric are those that bind arguments about due process and equal protection in

multiple judicial opinions—some explicitly considerate only of race, some only of sexuality,

some of both in analogic relation to one another—into single examples of judicial opinion (now
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“opinion” in the sense of critically-revealed position) that are at once and always already racially
queer. If the “aim of argumentation is not to deduce consequences from given premises,” but
“rather to elicit or increase the adherence of the members of an audience to theses that are

: 1
presented for their consent,”'*

my rhetorical criticism of judicial argument will attempt to
explore how sets of disparate judicial arguments delimit possibilities for subjective adherence to
those forms of being human that are constructed as legible and valid under the Constitution.

This dissertation’s articulation of a radical queer political perspective on U.S. judicial
rhetoric is a particularly nominalist mode of what I call queer rhetorical legal criticism. My
invocation of “nominalist” here is not meant as a position per se on the strong constructivist
approach to identity politics—it is again a method of perspective on, rather than a political
endorsement of, judicial argumentative frameworks that invite petitioners to self-constitute the
nature of the subject position through which they speak to the law.'” Following Cathy Cohen, I
invoke “queer” much more in terms of anti-heterosexist and racist political goals than in terms of
boundaries of identity.'” I believe—and argue here—that forms of subjectivity before law are
constituted in judicial arguments about the constitutional text, but as I note above, forms of legal
subjectivity are not often the same thing as identity itself—particularly in the case of persons

. 1
whose “self-understandings™'*

are conceptually impossible or explicitly or implicitly repudiated
within the space of U.S. constitutional rhetoric."'® A major limitation of my project is therefore
that it is less concerned with actual persons than with ranges of possibility for legal subjectivity.
In her defense of the utility of a rhetorical perspective on law, Constable goes on to say that
“what count as both questions and answers at law today presume a particular background of
activity—of utterances, of actions, of events—and of institutions—of education, of lawyering, of
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judging—that constitute law. In these terms, one assumption of this thesis is that what count
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as legal subjects presumes a particular background of judicial argument, and this is a background
that should be known and understood. The rhetorical resources through which a subject may

“,”"'? and be legible as that which she spoke to the judicial interlocutors at whom

speak a legal
she directs her appeal, are not exhaustive of possibilities for subjectivity, identification, self-
understanding, or being. But they do function to delimit the practical ways in which a person can
exist within the powerful fantasy of U.S. legal sovereignty.

A critical understanding of these limits is helpful to radical queer of color political goals,
even if the latter are foundationally opposed to any form of legitimation of U.S. legal
institution’s claims to sovereign power. 1 hope to participate in the queer rhetorical and
historical critic Charles E. Morris III’s rhetorical practice of “queering” as a form of
exercising'"® “queer politics,”''* which “expose and present alternatives to institutionalized
heteronormativity, embrace difference, resist assimilation and institutionalization, and combat
‘disciplining, normalizing social forces’ in whatever form these might be encountered”''’
(although the major focus of my participation here is the part that “exposes™). As a project of
queer rhetorical legal criticism, “queering” is in part futurist, wherein part of the function of
queer rhetorical criticism is to locate and evaluate future queer potentials latent''® in the
formulation of judicial argument in recent decisions. Given the status quo of U.S. judicial
rhetorical culture,