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LAW AS DESIGN: OBJECTS, CONCEPTS,
AND DIGITAL THINGS

Michael J. Madison’

I. INTRODUCTION

This is an Article about things in law. By “things” | mean tangible
objects and intangible concepts, invisible physical substances and
intangible “virtual” things, the Roman res and the common law chat-
tel personal, and the colloquial “thing.” It is an inclusive, elastic defi-
nition, not a strict one, and | use the word “thing” conscious of its
lack of rigor." 1 do so for a simple reason. Things are important to the

T Associate Professor, University of Pittsburgh School of Law. Email: madi-

son@law.pitt.edu. Copyright © 2005 Michael J. Madison. Earlier versions of this paper were
presented to the 2003 Annual Meeting of the American Intellectual Property Law Association;
the 2004 Intellectual Property and Communications Law Scholars Roundtable at Michigan State
University College of Law; a faculty colloquium at the University of Pittsburgh School of Law;
the 2004 Annual Meeting of the Law and Society Association; and the Fourth Annual Intellec-
tual Property Scholars Conference, hosted by the DePaul University College of Law. Thanks to
participants at each for invaluable comments and suggestions. Thanks as well to Barton Beebe,
Tom Cotter, Brett Frischmann, James Gibson, Sonia Katyal, Jay Kesan, Adam Mossoff, Josh
Sarnoff, Gordon Smith, and George Taylor for comments, counsel and encouragement, and to
some improbable sources of insight on legal scholarship—Jeff Brenzel, Niles Eldredge, Natalie
Jeremijenko, Carl Johnson, Peter Kindlmann, and Peter Machamer—for their suggestions.

1 Bill Brown notes the obscure character of the term “thing” itself, “both at hand and
somewhere outside the theoretical field, beyond a certain limit, as a recognizable yet illegible
remainder or as the entifiable that is unspecifiable. Things lie beyond the grid of intelligibility
the way mere things lie outside the grid of museal exhibition, outside the order of objects.” Bill
Brown, Thing Theory, 28 CRITICAL INQUIRY 1, 5 (2001). Others are more precise. See, e.g.,
MARCEL MAUSS, THE GIFT: THE FORM AND REASON FOR EXCHANGE IN ARCHAIC SOCIETIES 50
(W.D. Halls trans., 1990) (1925) (identifying “thing” with the Roman res); E.J. Lowe, Things, in
The OXFORD COMPANION TO PHILOSOPHY (1995) (“‘Thing’, in its most general sense, is inter-
changeable with ‘entity” or ‘being’ and is applicable to any item whose existence is acknowl-
edged by a system of ontology, whether that item be particular, universal, abstract, or con-
crete.”); Frederick Pollock, What Is a Thing?, 10 L.Q. REv. 318, 318-21 (1894) (describing a
thing variously as “whatever can be separately perceived,” what is “distinct and measurable,”
what is “recognized by the usage of mankind,” and that “which can, in the widest sense, be
owned”). Though most definitions distinguish between the object and its representation, Carol
Rose suggests that these are one and the same. Things are both what we see, and what we de-
scribe. Things are stories. See CAROL M. ROsE, Seeing Property, in PROPERTY AND
PERSUASION: ESSAYS ON THE HISTORY, THEORY, AND RHETORIC OF OWNERSHIP 267, 285-89
(1994); cf. Thomas J. Palmeri & David C. Noelle, Concept Learning, in THE HANDBOOK OF
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law in ways that cross disciplinary boundaries and engage multiple
theoretical perspectives. The law has no all-purpose theory of things.
But it should.? This Article is a step in that direction.

Things change. For the most part, though, until very recently, the
law has accepted things as given. The question has been what to do
with them. As the Legal Realists taught us, the answer generally has
been that the law deals with rights and, specifically, with rights be-
tween people, not rights in things.®> Thingness is prior. The law is
post. That sequence appears to be changing. Law and thingness
emerge together in a variety of ways that | describe below. Property
theorists have recently raised the problem of things in the law, recog-
nizing the paradox that in an era of increasing dephysicalization of the
artifacts of our lives, thingness may matter more than ever.* Similar
expressions of concern are part of contemporary discourse in intellec-

BRAIN THEORY AND NEURAL NETWORKS 252 (M.A. Arbib ed., 2003) (discussing “concepts” as
fundamental building blocks of human knowledge); Stephen Laurence & Eric Margolis, Con-
cepts and Cognitive Science, in CONCEPTS: CORE READINGS 3 (Stephen Laurence & Eric Mar-
golis eds., 1999) (same).

2 My project echoes recent thing inquiries in other disciplines. See BiLL BROWN, A
SENSE OF THINGS: THE OBJECT MATTER OF AMERICAN LITERATURE (2003) (exploring Amer-
ica’s fascination with things and the difficulty American literature had in dealing with objects at
the turn of the century); LEARNING FROM THINGS: METHOD AND THEORY OF MATERIAL
CULTURE STUDIES (David Kingery ed., 1996) (gathering works from diverse scholars and em-
phasizing the importance of a multidisciplinary approach for analyzing objects); MATERIAL
CULTURES: WHY SOME THINGS MATTER (Daniel Miller ed., 1998) (collecting essays showing
how artifacts illustrate social values and contradictions); THINGS (Bill Brown ed., 2004) (col-
lecting essays by scholars from diverse fields inquiring into the nature and importance of
things); Andreas Reckwitz, The Status of the “Material” in Theories of Culture: From “Social
Structure” to ““Artefacts,” 32 J. THEORY SoC. BEHAVIOR 195 (2002) (analyzing the role of
material objects in social theories).

3 See A.M. Honoré, Ownership, in OXFORD ESSAYS IN JURISPRUDENCE 107, 128-30
(A.G. Guest ed., 1961) (expressing skepticism that thing is a useful construct for investigating
ownership).

4 See Anita Bernstein, The Representational Dialectic (With Illustrations from Obscenity,
Forfeiture, and Accident Law), 87 CAL. L. REV. 305, 310 (1999) (“[T]he physical object occu-
pies an unbudging place in legal doctrine.” (citing Rosemary J. Coombe, The Cultural Life of
Things: Anthropological Approaches to Law and Society in Conditions of Globalization, 10 AM.
U. INT’LJ. L. & POL’Y 791 (1995))); C.M. Hann, Introduction: The Embeddedness of Property,
in PROPERTY RELATIONS: RENEWING THE ANTHROPOLOGICAL TRADITION 1 (C.M. Hann ed.,
1998); Michael A. Heller, The Boundaries of Private Property, 108 YALE L.J. 1163 (1999);
Clarisa Long, Information Costs in Patent and Copyright, 90 VA. L. REV. 465, 474 (2004);
Thomas W. Merrill & Henry E. Smith, What Happened to Property in Law and Economics?,
111 YALE L.J. 357, 359, 384-85 (2001); J.E. Penner, The “Bundle of Rights” Picture of Prop-
erty, 43 UCLA L. Rev. 711, 799-818 (1996); ROSE, supra note 1, at 269, 282 n.59; Jeanne L.
Schroeder, Death and Transfiguration: The Myth that the U.C.C. Killed “Property,” 69 TEMmP.
L. REv. 1281, 1285-86 (1996); Emily Sherwin, Two- and Three-Dimensional Property Rights,
29 ARIZ. ST. L.J. 1075, 1086 (1997); Timothy P. Terrell & Jane S. Smith, Publicity, Liberty, and
Intellectual Property: A Conceptual and Economic Analysis of the Inheritability Issue, 34
EMORY L.J. 1, 25-32 (1985). The notion of property as relations between persons with respect to
things derives from Kant. See IMMANUEL KANT, THE METAPHYSICS OF MORALS 49-86 (Mary
Gregor ed. & trans., 1996) (1785).
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tual property law (the continuing role of first sale and exhaustion doc-
trines, for example), in commercial law (the law of software licensing
and of secured financing, for example), and in antitrust law (in the
question of allegedly anticompetitive marketing restrictions, such as
tying, for example). The concern is largely inchoate. Scholars and
courts struggle to apply the traditional sequence (thing first, law sec-
ond) to the new, integrated order. They have had only modest suc-
cess. We ought to be asking a different set of questions and seeking a
different set of answers. We ought not to focus exclusively on rights
in things. Instead, to assure that we have a regulatory toolkit of ap-
propriate scope, we should examine the origins of things. My ques-
tion is the cousin of the philosopher’s “What is a thing?”> In law,
where and how do we find things? What makes a thing a thing?®
Traditionally, the notion of the “legal” thing has been practically
and conceptually distinct from the “real” thing. In patent law, for ex-
ample, there is the actual device that the inventor developed, and
there is the legally distinct thing that the patentee owns, which the law
knows as the patent claim. In the Hart/Fuller debate over the hypo-
thetical “No vehicles in the park,” the question was which “actual”
things should be treated as legal “vehicles” for purposes of the rule.’

5 The philosopher E.J. Lowe distinguishes four uses of “is”:

the ‘is” of attribution (*Socrates is wise’, ‘Grass is green’), the ‘is’ of identity (‘Na-

poleon is Buonaparte’, ‘Water is H20"), the ‘is’ of instantiation (‘Mars is a planet’,

‘A horse is a mammal’), and the ‘is’ of constitution (‘This ring is gold’, ‘A human

body is a collection of cells’).

E.J. LOWE, KINDS OF BEING: A STUDY IN INDIVIDUATION, IDENTITY AND THE LOGIC OF
SORTAL TERMS 3 (1989). Lowe argues that the “is” of identity and instantiation are logically
more fundamental than the others. Id. at 4, 28-42. He also notes the “is” of existence, though he
argues that there are not different kinds of existence, but only different kinds of things that exist.
Id. | visit the ontological question in Part I11.

6 Conceptually similar efforts to comprehend the legitimacy and authority of concepts
and objects by analyzing how they are produced include Jay P. Kesan & Rajiv C. Shah, Decon-
structing Code, 6 YALE J.L. & TECH. 277 (2003-2004); Douglas A. Kysar, Preferences for
Processes: The Process/Product Distinction and the Regulation of Consumer Choice, 118
HARv. L. REV. 525 (2004); Katrina Miriam Wyman, From Fur to Fish: Reconsidering the
Evolution of Private Property, 80 N.Y.U. L. REV. 117 (2005); see also Landgon Winner, Upon
Opening the Black Box and Finding It Empty: Social Constructivism and the Philosophy of
Technology, 18 ScI., TECH., & HUM. VALUES 362, 368-73 (1993) (critiquing the absence of
evaluation in social constructivist literature and noting that what a thing is matters).

7 On the Hart/Fuller debate in contemporary context, see Steven L. Winter, Transcenden-
tal Nonsense, Metaphoric Reasoning, and the Cognitive Stakes for Law, 137 U. PA. L. REv.
1105, 1172-80 (1989). The debate is significant in itself, and I return to it in Part I1l. Focusing
on its linguistic implications at times obscures its connection to an underlying disagreement
over the relationship of systems of law to morality and over criteria for judging those systems.
In Hart’s framework, law responded to the world (that is, the world as it is, in its core sense),
and people responded to the law. A thing, then, was what people used and experienced. Moral
judgments came later. See H.L.A. Hart, Positivism and the Separation of Law and Morals, 71
HARV. L. REV. 593 (1958). Fuller replied that the relationship between law and morality was
more complex, even interdependent, and he insisted, accordingly, that the understanding of a
legal thing depended not only on its context, but also on its purpose. Lon L. Fuller, Positivism
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At the margins, there are exceptions to the law’s sense of taking real
things for granted. At the margins, things may be regulated for health
and safety purposes.® But this is the exception, rather than the rule.
On the whole, if we encounter problems with real things, we leave
them alone. We regulate what people do.

As | describe in more detail in the next Part, “real” things and “le-
gal” things are increasingly blended.’ The authority of the real thing
and the authority of the legal thing overlap to the point of being indis-
tinguishable. Real things can be manipulated just as we can manipu-
late legal things (leading to the suspicion, common to philosophers
and physicists for a much longer time, that real things are more ma-
nipulable than they seem).'® Legal things are increasingly taken for
granted. Copyrights and patents, for example, are increasingly seen as
perfectly robust and self-evident things that justify their own scope.

and Fidelity to Law—A Reply to Professor Hart, 71 HARV. L. REV. 630, 663 (1958).

8 Examples include regulation of telecommunications facilities to assure consumer access
to emergency services, access for law enforcement purposes, and access for disabled users. Jay
P. Kesan & Rajiv C. Shah, Shaping Code, 18 HARV. J.L. & TECH. 319, 338 (2005). Kesan and
Shah include these among what they characterize as “numerous” examples of “technology-
forcing regulation.” Id. That category, however, includes examples of regulation intended to
prompt technological development, as well as design mandates themselves.

9 The philosopher W.V.0O. Quine argued that the notions of the analytic (the “real” or the
“true”) and the synthetic (the “manufactured”) express two points on a continuum. See W.V.O.
QUINE, Ontological Relativity, in ONTOLOGICAL RELATIVITY AND OTHER ESSAYS 26 (1969)
[hereinafter QUINE, Ontological Relativity] (specifying the circularity of any alleged universal
ontology of kinds); W.V.O. QUINE, Two Dogmas of Empiricism, in FROM A LOGICAL POINT OF
VIEW 20 (2d ed., 1961) [hereinafter QUINE, Two Dogmas of Empiricism].

As an empiricist | continue to think of the conceptual scheme of science as a tool, ul-

timately for predicting future experience in light of past experience. Physical objects

are conceptually imported into the situation as convenient intermediaries—not by

definition in terms of experience, but simply as irreducible posits comparable, epis-

temologically, to the gods of Homer.

QUINE, Two Dogmas of Empiricism, supra, at 44. “The myth of physical objects is epistemo-
logically superior to most in that it has proved more efficacious than other myths as a device for
working a manageable structure into the flux of experience.” Id. Thus the question is to describe
the truth or falsity of statements rather than to prove the existence of things or objects them-
selves. Bruno Latour later articulated a related thesis, that modernity imposed an artificial dis-
tinction between inanimate objects and human subjects, in BRUNO LATOUR, WE HAVE NEVER
BEEN MODERN 10-11 (Catherine Porter trans., 1993) (1991). See also THEODOR W. ADORNO,
NEGATIVE DIALECTICS 189-94 (E.B. Ashton trans., 1973) (1966) (arguing against the subordi-
nation of the object in traditional epistemology and phenomenology).

10 Thus the lament, “Things are seldom what they seem, Skim milk masquerades as
cream; Highlows pass as patent leathers; Jackdaws strut in peacock’s feathers.” W.S. GILBERT
& ARTHUR SULLIVAN, Things Are Seldom What They Seem, in H.M.S. PINAFORE (first per-
formed May 25, 1878). A related claim has been made by legal scholars. See Dan Hunter, Cy-
berspace as Place and the Tragedy of the Digital Anticommons, 91 CAL. L. REV. 439, 442-46
(2003); Mark A. Lemley, Place and Cyberspace, 91 CAL. L. Rev. 521, 523-25 (2003) (both
describing the inadequacies of “real space” metaphors to capture interests in cyberspace legal
disputes).
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Patents are explained via reference to ordinary dictionaries.** Copy-
right infringement is characterized as “stealing.”*?

As this line blurs, it makes sense to blend the tools of real-thing
analysis and legal-thing analysis, that is, to think about legal things
using the tools developed for real things (Where do they come from?
Are they real? How do we know them?) and to think about real things
using tools for legal things (What is the character of their legitimacy
and authority?). One way to do this might be to examine how changes
to real things do and should influence the constitution of legal things:
What limits should exist on the regulation of real things? But this
understates the contingent character of real things. I suggest that we
should interrogate the construction of things more generally. The
transition from legal thing to real thing, and the reverse, is often
transparent or automatic. To focus on one without likewise analyzing
the other is to tell only half the story. We have for centuries been con-
cerned with the two questions of existence and identity (“What is
real?” and “What is not?”*®). It may be time for the law to recognize
that these are not necessarily two questions, but one.

I borrow observations from metaphysics, epistemology, semantics,
social psychology, and sociology, among other disciplines, but
without “doing” any of them. Philosophers, linguists, and other social
scientists may not sanction this method.** The method is, by contrast,
a presentation of how themes in those disciplines are recognized by
the law, as the law borrows them and simplifies them for its purposes,
with much of the intellectual messiness that often characterizes the
legal system. “Things” are classically understood as instances, tokens,
or artifacts of a particular category, and the classical question seeks
the criteria or conditions that qualify this thing for membership. What
conditions characterize the category? Does this thing possess those
conditions? A variety of intellectual traditions have investigated this
guestion; we have philosophical “realists” and “idealists,” empiricists
and pragmatists, materialists and constructivists. There is the
linguistic turn, focusing on the relationship between the thing and
language. All of these traditions, in one way or another, argue that the
sources of evidence for this question are more or less objective and

11 See Phillips v. AWH Corp., 415 F.3d 1303, 1318 (Fed. Cir. 2005) (en banc) (approving
use of dictionaries in claim construction); Joseph Scott Miller & James A. Hilsenteger, The
Proven Key: Roles and Rules for Dictionaries at the Patent Office and the Courts, 54 Am. U. L.
REV. 829 (2005).

12 See Jessica Litman, Sharing and Stealing, 27 HASTINGS COMM. & ENT L.J. 1 (2004).

13 See WALTER BENJAMIN, The Work of Art in the Age of Mechanical Reproduction
(1936), in ILLUMINATIONS 217 (Hannah Arendt ed. & Harry Zohn trans., 1968).

14 | acknowledge the risk of criticism for disciplinary abuse. See Brian Leiter, Intellectual
Voyeurism in Legal Scholarship, 4 YALE J.L. & HUMAN. 79, 80 (1992).
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are more or less broad. Some would look to the essential properties of
the category and to the presence or absence of those properties in the
thing. Some would look to the function of the thing, or its purpose, or
its use, or to its role in linguistic or other social conventions, patterns,
or practices. Others would look to the relationship between the thing
and prototypical tokens, and still others would look to the relationship
between the thing and known exemplars. Some traditions deny the
objectivity of the question itself. For reasons philosophical or
empirical, categories may be as contingent as their conditions of
satisfaction.

Investigating and applying each of these methods to the law would
take volumes, and | have only a handful of pages. Fortunately, the law
is neither so diverse nor so methodologically precise. There are, |
believe, five basic approaches to things represented in various legal
traditions, each of which borrows bits and pieces from the foregoing
inventory. One approach is the ontological sense of things. Things are
real and independent of the legal system (thing-by-nature)." They are
defined by their (equally real) properties. The task for legal institu-
tions is to define those properties and then to investigate in a particu-
lar dispute whether those properties are present. Alternatively, things
may be constituted, that is, they are not “real” in an antecedent sense.
Things are not found. They are made. The question is how. They may
be made by their makers (thing-by-design). They may be made via
private bargains (thing-by-contract). They may be made via some
social process or practice (thing-by-practice). Or things may be made
by law, purely as a function of public policy (thing-by-policy). Law
itself may make the things that society needs and wants.

If we look at thingness in this light, the implications of the analysis
become clearer. Moving from beginning (things as found by law) to
end (things as constituted by law), we can see that options for regulat-
ing thingness move from few to many. A system that treats things as
independent and fixed has little choice but to recognize things and to

15 Of course, before we wonder about their origins and significance, we need to be sure
that things exist. Philosophers do not take the answer for granted. Though they do not quite
argue (any longer) that things do not exist, there is a rich debate regarding the metaphysical
primacy of the particular. Compare P.F. STRAWSON, INDIVIDUALS: AN ESSAY IN DESCRIPTIVE
METAPHYSICS (1959) (arguing that the particular, rather than the concept, is the paradigm
logical subject), and E.J. Lowe, The Metaphysics of Abstract Objects, 92 J. PHIL. 509, 522-23
(1995) (arguing for a metaphysical understanding of objects), with ROBERT B. BRANDOM,
ARTICULATING REASONS: AN INTRODUCTION TO INFERENTIALISM 123-55 (2000) (arguing in
favor of privileging inference (use of concepts) over reference (use of singular terms); objects,
or singular terms, exist in light of logical linguistic conditional conventions of the form, “If X is
a dog, then X is a mammal™). Cf. JACQUES BARZUN, A STROLL WITH WILLIAM JAMES 58-65
(1983) (commending focus on the concrete and particular, rather than the abstract; “the things of
worth are all concretes and singulars”).
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look elsewhere to influence how they are used. A system that treats
things as creatures of public policy has innumerable options for defin-
ing and manipulating things. That flexibility may be welcome from
the lawmaking perspective, but from the perspective of legitimacy
and authority, it creates difficulties. Thingness matters, both to us and
to law, because things are durable and stable. Having standards for
thingness that are manipulable in the service of public policy is a
short step from having no standards; and without standards, it is diffi-
cult to say that we have things at all—especially in a world where
such a conclusion is flatly inconsistent with our everyday intuition.
Policy-based thingness may be the most pliable but least authoritative
approach that the law might choose.

In the middle lie what may be the most interesting regulatory
choices—areas where thingness is constrained in one way or another,
but where those constraints offer distinct regulatory advantages and
drawbacks, and raise comparable questions about legitimacy. My
point is not to argue that one model is better than any other, either in
general or in a particular context. My point is simply that legal regula-
tors have these choices to make, and that their choices have implica-
tions for legitimacy and authority. All too often, thingness is either
taken for granted by law or becomes the object of regulation, without
regulators being aware that this is what is happening.

This Article is organized around presentation and evaluation of the
five methods of thing-making that | referred to above, which I
characterize as thing-by-nature, thing-by-design, thing-by-contract,
thing-by-practice, and thing-by-policy. Each one is manifest in
contemporary legal practice. Each derives from one or more
important philosophical, psychological, and/or economic analytic
traditions—again, using each of those labels in a less than perfectly
rigorous sense. | illustrate each framework with examples drawn
primarily from copyright, patent, and trademark law, but the analysis
links intellectual property concerns to antitrust concerns, to
commercial law, and to tangible property, among other things. Each
analytic framework is given its own Part below. The sequence is
designed crudely to mirror the extent to which a thing may be a
function of itself, of its creator, of individuals or firms closest to it,
and/or of those that give it context. Part 111 deals with natures, Part IV
with designers, Part V with contracts, Part VI with culture, and Part
VII with welfare. Part 1l, which follows this Introduction, briefly
reviews the character of the social, technical, and legal changes that
warrant framing the examination as | have.
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There is an important set of questions that is subsidiary to “what
makes a thing a thing?,” including: Is this a thing? What kind of thing
is it? Which thing—if there is more than one available—should we
focus on, and how should the question be decided? When does
“thingness” matter? When does physical thingness matter, and when
does conceptual thingness matter? And do these differ?'® To an ex-
tent, each of them is considered below. Yet each of them is not truly
new, and none of them is entirely distinct from the others. Each one
involves challenges to age-old choices between trusting what we see
rather than what we know, and between valuing what we construct
rather than what we are given. Below, both illustrations and analysis
bring out historical, thematic conflicts between art and nature, and
between perception and cognition, that are bundled up in searches for
legal things. This is not an argument about property as such, or about
intellectual property, or about antitrust or commercial law. | have
something to say about these and other specifics, but in combining
arguments and examples from a host of nominally distinct doctrines
and theories, | reach for a different, more general, and clearly more
difficult point. I want to prompt a reexamination, at a fundamental
level, of how law and society interact.

As the phenomenal world evolves, and as we change it, how we
approach that world—our methods of studying and analyzing it—
should evolve as well. | use the term “things” as an organizing princi-
ple, but I am conscious of its protean character. All of the connections
among my doctrinal and theoretical examples may not yet be ex-
posed; some of the connections | present below may prove mistaken.
I am convinced, however, and describe in the next Part, that the times
call for a novel view of the landscape. Ishmael, narrator of Melville’s
Moby-Dick, contemplated the headless carcass of a sperm whale,
floating among the waves, and he considered that for years afterward,
ships would avoid the spot of the dead whale for fear of breaking up
on spurious “rocks”: “There’s your law of precedents; there’s your
utility of traditions; there’s the story of your obstinate survival of old
beliefs never bottomed on the earth, and now not even hovering in the
air! There’s orthodoxy!”*" To the importance of whales and things,
metaphorical and otherwise, | now turn.

16 See supra note 10 and accompanying text.

17 HERMAN MELVILLE, MoOBY-DICK, OR THE WHALE 309 (Northwestern Univ. Press
1988) (1851). | borrow the quotation from John T. Matteson, Grave Discussions: The Image of
the Sepulchre in Webster, Emerson, and Melville, 74 THE NEw ENG. Q. 419, 440 (2001), a
thoughtful discussion of representations of law in nineteenth century American literature. The
cetacean metaphor is not so fanciful as all that. Moby-Dick is partly a narrative of epistemology.
Should one accept the illusion (Ishmael’s perspective) or pursue the truth (Ahab’s)? I prefer
Melville here only slightly to Borges, who reported on “a certain Chinese encyclopedia entitled
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Il. THE IMPORTANCE OF THINGS

Things have always been special to us in law and culture, whether
we have acknowledged it or not, because they have at least three im-
portant effects. One is retrospective. Things embody history and
knowledge. One is prospective. Things communicate that history and
knowledge to others and to future generations. The third is contempo-
rary. The bridge between the retrospective and prospective influence
of things lies in their authority, that is, in the behavioral and cognitive
influence they exert over individuals and firms that buy, consume,
and reuse things, and, importantly, the extent to which that influence
may be challenged by (that is, mediated by) those individuals and
firms. Things embody meaning. Felix Cohen resisted thingification
precisely because, socially and legally, things are authoritative—they
govern, exercising authority over our behavior by virtue of what they
can, and cannot, be used for. Thingness thus has a symbolic and com-
municative function as well as a material function in any discipline or
community in which particular tangible objects play roles.'® The rela-
tive permanence and stability of the thing helps to give it authority,

Celestial Emporium of Benevolent Knowledge™ that recorded that

animals are divided into (a) those that belong to the Emperor, (b) embalmed ones, (c)

those that are trained, (d) suckling pigs, (¢) mermaids, (f) fabulous ones, (g) stray

dogs, (h) those that are included in this classification, (i) those that tremble as if they
were mad, (j) innumerable ones, (k) those drawn with a very fine camel’s hair brush,

(I) others, (m) those that have just broken a flower vase, (n) those that resemble flies

from a distance.

JORGE Luls BORGES, The Analytical Language of John Wilkins (1942), reprinted in OTHER
INQUISITIONS: 1937-1952, at 101, 103 (Ruth L.C. Simms trans., 1964). Updating Melville, and
prompted by Borges, Foucault wrote: “In the wonderment of this taxonomy, the thing we appre-
hend in one great leap, the thing that, by means of the fable, is demonstrated as the exotic charm
of another system of thought, is the limitation of our own, the stark impossibility of thinking
that.” MICHEL FOUCAULT, THE ORDER OF THINGS: AN ARCHAEOLOGY OF THE HUMAN
SCIENCES XV (1970) (1966).

18 On the role of artifacts in mediating scientific communities, see DAVIS BAIRD, THING
KNOWLEDGE: A PHILOSOPHY OF SCIENTIFIC INSTRUMENTS (2004); DIANA CRANE, INVISIBLE
COLLEGES: DIFFUSION OF KNOWLEDGE IN SCIENTIFIC COMMUNITIES (1972); DEREK J. DE
SOLLA PRICE, SCIENCE SINCE BABYLON (1961). For discussions of the simultaneously oppres-
sive and liberating possibilities of material culture in other contexts, see MIHALY
CSIKSZENTMIHALYI & EUGENE ROCHBERG-HALTON, THE MEANING OF THINGS: DOMESTIC
SYMBOLS AND THE SELF (1981); DONALD MACKENZIE, KNOWING MACHINES: ESSAYS ON
TECHNICAL CHANGE (1996); MATERIAL CULTURES: WHY SOME THINGS MATTER (Daniel
Miller ed., 1998); LANGDON WINNER, Do Artifacts Have Politics?, in THE WHALE AND THE
REACTOR: A SEARCH FOR LIMITS IN AN AGE OF HIGH TECHNOLOGY 19 (1986); Arjun Appa-
durai, Introduction: Commodities and the Politics of Value, in THE SOCIAL LIFE OF THINGS:
CoMMODITIES IN CULTURAL PERSPECTIVE 3 (Arjun Appadurai ed., 1986); Margaret Jane Radin
& Madhavi Sunder, Introduction: The Subject and Object of Commodification, in RETHINKING
COMMODIFICATION: CASES AND READINGS IN LAW AND CULTURE (Martha M. Ertman & Joan
C. Williams eds., 2005) [hereinafter RETHINKING COMMODIFICATION] (noting that asking how
things are created is a way of asking how law constructs culture).
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mediated via the artifact itself, rather than through interpersonal
communication or other institutions.*

The authoritative nature of things, like all authority, comes from
somewhere. In an immediate, physical sense, that authority comes
from materiality. Things exert a behavioral influence. Less directly,
but no less importantly, things are authoritative because of their social
roles. A thing is not a “thing” in a relevant sense unless the object is
given a relatively stable, communicative existence. It is not enough
that the object has material limitations. We must also refer to the ob-
ject as the “thing” that it is or appears to be, and once we do so, we
must act accordingly. That authority may arise organically, via prac-
tice.”2 Not infrequently, though, that authority stems from legal rec-
ognition of thingness. Some would argue that the processing of prac-
tice by law is an iterative process that produces things.?* An object or

19 See ADRIAN JOHNS, THE NATURE OF THE BOOK: PRINT AND KNOWLEDGE IN THE
MAKING (1998). On how salient and stable objects enable collaborative activity, see Barbara
Tversky & Paul U. Lee, How Space Structures Language, in LECTURE NOTES IN COMPUTER
SCIENCE; SPATIAL COGNITION, AN INTERDISCIPLINARY APPROACH TO REPRESENTING AND
PROCESSING SPATIAL KNOWLEDGE 157, 163 (Christian Freska, et al. eds., 1998) (describing the
role printing played by in the formation of scientific knowledge). The classic discussion of focal
points as solutions to problems among group members is THOMAS C. SCHELLING, THE
STRATEGY OF CONFLICT (1960).

20 See BRANDOM, supra note 15, at 163-83 (analyzing one primary representational solu-
tion of ordinary language); see also ROBERT B. BRANDOM, MAKING IT EXPLICIT: REASONING,
REPRESENTING, AND DISCURSIVE COMMITMENTS (1994) (discussing the relationship between
meaning and use).

21 See Penner, supra note 4, at 807.

The beginning of wisdom here is to realize that there is not a world of “things”

out there all ready to be appropriated as property. This was the spark of genius in

Hohfeld’s claim about property as a complex aggregate of legal relations. “Thing”

here is a term of art which restricts the application of property to those items in the

world which are contingently related to us, and this contingency will change given

the surrounding circumstances, including our personal, cultural, and technological

circumstances.

Id.; Schroeder, supra note 4, at 1285 n.17 (“We don’t ‘reify’ intangibles, in the sense of treating
that which is not ‘naturally’ a thing as a thing. Rather, the very concept of what is or is not a
‘thing’ is itself artificial—a matter of legal characterization or definition.”); Sherwin, supra note
4, at 1088 (“[T]he objects of property need not be physical things, they need only be sufficiently
well-defined to retain their identity in a variety of settings. They must be legal things, the
boundaries of which are not physical lines but legal rules expressed in a physical form.”). This
theory of things is conceptually related to Alan Hunt’s constitutive theory of law. See ALAN
HUNT, EXPLORATIONS IN LAW & SOCIETY: TOWARD A CONSTITUTIVE THEORY OF LAW (1993)
(arguing that law and society scholarship should investigate the extent that law constitutes social
relationships). The constitutive theory is iterative, but maintains a conceptual distinction be-
tween law and its object that | suspect is disappearing, at least in part. The constitutive theme
operates not only at these most conceptual of levels, see JAMES C. EDWARDS, THE AUTHORITY
OF LANGUAGE: HEIDEGGER, WITTGENSTEIN, AND THE THREAT OF PHILOSOPHICAL NIHILISM
(1990), but also at the most mundane. See GEOFFREY C. BOWKER & SUSAN LEIGH STAR,
SORTING THINGS OUT: CLASSIFICATION AND ITS CONSEQUENCES (1999) (discussing the con-
struction of classification systems); BRUNO LATOUR & STEVE WOOLGAR, LABORATORY LIFE:
THE CONSTRUCTION OF SCIENTIFIC FACTS 277 (1986) (describing laboratory practice); MARY
POOVEY, HISTORY OF THE MODERN FACT: PROBLEMS AND KNOWLEDGE IN THE SOURCES OF
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concept is or is not a thing in this sense until the legal system says
that it is. Legally, things do not simply spring forth by appropriation
from the domain of the unowned and unclaimed.? They arise via an
iterative analytic process that produces their authenticity and legiti-
macy.? Once we have determined that something is a thing, we must
determine what sort of thing it is, that is, what kind of authority it has
and the legitimacy of that authority.

This authoritative role extends to conceptual things as well as to
physical things and, importantly, to those sorts of blended things that
are of particularly modern legal concern. Trademarks, for example,
are not things in an organic sense, but the organic production of
meaning associated with a given symbol may give rise, legally, to the
thing that we call a trademark. Even if the notion of trademark-as-
thing is not part of the conventional understanding of trademark law,
Barton Beebe’s semiotic analysis of trademarks confirms that the
trend toward trademark-as-thing is specifically observable, and per-
haps justifiable, in two classes of cases: (1) the “merchandising right”
cases, in which the mark becomes a good in its own right, as in the
case of marks of manufacturers of athletic apparel or professional
sports teams;?* and (2) product design cases, in which the mark is
indistinguishable from the tangible form of the product.? In both con-

WEALTH AND SOCIETY (1998) (describing the evolution of numeric representations of wealth).
The law struggles to keep up, but it has not succeeded. See, e.g., Feist Publ’ns, Inc. v. Rural Tel.
Serv. Co., 499 U.S. 340, 350 (1991) (denying the possibility of copyright in facts on the ground
that facts lack authorship).

22 This is the classic but mistaken premise of property doctrine. See, e.g., Haslem v.
Lockwood, 37 Conn. 500 (1871) (holding that a plaintiff can maintain a cause of action for
trover against a defendant who appropriated a pile of manure that the plaintiff collected from
droppings on the public street and left untended for a period of time).

2 Law is ontologically subjective though epistemologically objective. JOHN R. SEARLE,
THE CONSTRUCTION OF SOCIAL REALITY 8-13 (1995). A practical example (I resist the tempta-
tion to call it a real world example) is the copyrightability of things manufactured by players
within the confines of virtual reality environments: this is thingness created by practice, vali-
dated by law. See F. Gregory Lastowka & Dan Hunter, The Laws of the Virtual Worlds, 92 CAL.
L. REv. 1 (2004). The non-legal antecedent of this point is BENJAMIN, supra note 13 (question-
ing the continuing vitality of value-based distinctions between original works of art and me-
chanically-produced reproductions).

24 See Barton Beebe, The Semiotic Analysis of Trademark Law, 51 UCLA L. Rev. 621,
657-61 (2004); see also Stacey L. Dogan & Mark A. Lemley, The Merchandising Right: Fragile
Theory or Fait Accompli?, 54 EMORY L.J. 461 (2005) (arguing that the so-called merchandising
right is fragile as matters of both trademark doctrine and policy); Jessica Litman, Breakfast with
Batman: The Public Interest in the Advertising Age, 108 YALE L.J. 1717, 1728-29 (1999) (criti-
cizing this trend).

% See TrafFix Devices, Inc. v. Mktg. Displays, Inc., 532 U.S. 23 (2001) (holding that pat-
entability of device in which plaintiff claimed a trademark interest was strong evidence of its
functionality); Beebe, supra note 24, at 661-67.
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texts, the mark-as-thing serves as its own authority, validated by a
legal regime that permits it to do s0.%

The weight of the authority of things varies, like the weight of le-
gal authority. The traditional character of the authority of a thing de-
pends largely on the ex post regulatory regime to which the thing
belongs. A thing that is part of the regime of trade secret law is less
authoritative than a thing that is part of the patent regime, because the
trade secret regime permits most attempts to “reverse engineer” the
trade secret—take apart the device to learn how it works—and the
patent regime does not. A book, which can be resold by a lawful pur-
chaser, is less authoritative than a computer program, the use of
which is frequently limited to the authorized “licensee.”

If and when law and design merge in physical and conceptual
senses, following metaphoric and in some cases literal blending that |
describe below, what happens to this authority? Either the authority of
law may be reduced, or the authority of things may increase.”” Tech-
nical controls embedded in the design of physical artifacts, blessed by
courts under a variety of legal regimes, facilitate the creation of
“things” that regulate behavior in the sense that they constrain how
people use or experience those things, but are not subject to regula-
tory review equivalent to the review accorded legal regulation. For
example, not only may a traditional “book” be lawfully resold without
the consent of the copyright owner, but its intellectual content like-
wise may be reused, under the fair use doctrine or under doctrines
distinguishing idea from expression and similar from dissimilar copy-
ing. An electronic book that embeds technology-based copy and use
controls need not be exposed to these vagaries of ex post copyright.?®
The dividing line here is not sharp, but it is clear that in the latter

% See also Kenneth VVandevelde, The New Property of the Nineteenth Century: The De-
velopment of the Modern Concept of Property, 29 BUFF. L. REV. 325, 328-29, 341-48 (1980)
(noting dephysicalization of American property law during the nineteenth century, and the rise
of “conceptual imperialism” and physicalist fictions); Robert G. Bone, Hunting Goodwill: A
History of the Concept of Goodwill in Trademark Law 86 B.U. L. Rev. (forthcoming 2006) (on
file with author) (describing pre-Realist view of goodwill as a natural, property-like “thing”
recognized by trademark law and arguing that goodwill-as-thing gets in the way of proper
policy goals of trademark law, which is consumer protection).

27 Emily Sherwin notes the costs of what she calls three-dimensional things, that is, fully
or partly specified things, in contrast to two-dimensional, or unspecified, things. The specifica-
tions may be arbitrary, may interfere with or constrain government regulation (such as redis-
tributive goals), and are resistant to change. See Sherwin, supra note 4, at 1099.

28 The phenomenon has been characterized by some in terms of enabling and disabling
technologies. Analog technologies enable. By their nature, they allow for disassembly and
tinkering for access to the knowledge they embody. Digital technologies disable, because they
can be easily configured to limit that access. See Bob Colwell, The Coolest Thing on Earth, 10
COMPUTER, Nov. 2002, at 74 (reminiscing about the virtues of the Heathkit “build your own”
computer kit).
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class of cases, law and design merge. Property interests are now con-
ventionally understood as forms of governance.” When governance
and artifact are combined, the thing itself regulates. We move from ex
post regulation via law to ex ante regulation via thing. Recent claims
alleging that peer-to-peer networks wrongfully allow individuals to
share or swap songs may be recast as arguments about the thingness
of the musical work and of the recording that embodies that work, or
about the thingness of the record album, distinct from the recording of
the particular song.® There is the landscape of claims made under the
anticircumvention provisions of the Digital Millennium Copyright
Act, in which producers of entertainment products® and of “ordinary”
objects® argue that the “things” they produce are inherently techno-
logically bound. A DVD can be played only on a CSS-enabled
“DVD” player or disk drive. A computer printer can be used only
with a designated ink cartridge. A garage door opener can be used
only with a designated remote control. Consumers argue that unfairly
restrictive controls have been superimposed on preexisting objects.
Producers reply that the things themselves have been redesigned.

The basic question in these cases is the extent to which arguments
over the thingness of the object should be divorced from how the ob-
ject is used or experienced. The question extends beyond computer
technology. Bioengineered seeds tolerate engineered pesticides but
not others (are these different seeds, or the same seeds coupled with
anticompetitive restraints?).*® “Disposable” cameras are labeled “sin-
gle-use only”® to prevent the development of aftermarkets in camera

29 See Yochai Benkler, Siren Songs and Amish Children: Autonomy, Information, and
Law, 76 N.Y.U. L. REv. 23 (2001) (describing the role of private property rights in regulating
the information economy); Morris R. Cohen, Property and Sovereignty, 13 CORNELL L.Q. 8
(1927); Henry E. Smith, Semicommon Property Rights and Scattering in the Open Fields, 29 J.
LEGAL STuD. 131 (2000).

30 See Metro-Goldwyn-Mayer Studios, Inc. v. Grokster Ltd., 125 S. Ct. 2764 (2005) (re-
versing summary judgment granted in favor of developer of file sharing software for copyright
infringement); In re Aimster Copyright Litig., 334 F.3d 643, 648 (7th Cir. 2003) (affirming
injunction against operator of file sharing system); Shubha Ghosh, Turning Gray into Green:
Some Comments on Napster, 23 HASTINGS COMM. & ENT. L.J. 563, 564-65 (2001) (discussing
Napster’s role as a new distribution network for songs, allowing users to rebundle songs as a
new product).

31 See Universal City Studios, Inc. v. Corley, 273 F.3d 429 (2d Cir. 2001) (affirming in-
junction against “trafficking” in technology enabling circumvention of CSS system for DVD
playback).

32 See Lexmark Int’l, Inc. v. Static Control Components, Inc., 387 F.3d 522 (6th Cir.
2004) (rejecting claims by makers of computer printers); Chamberlain Group, Inc. v. Skylink
Techs., Inc., 381 F.3d 1178 (Fed. Cir. 2004) (similarly rejecting claims by makers of garage
door openers).

33 See Monsanto Co. v. McFarling, 363 F.3d 1336 (Fed. Cir. 2004) (affirming judgment
against farmer who saved and planted “Roundup Ready” seeds in violation of agreement with
producer).

34 See Jazz Photo Corp. v. Int’l Trade Comm’n, 264 F.3d 1094 (Fed. Cir. 2001) (rejecting
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bodies. Ink cartridges for computer printers include the warning, “Li-
censed For Single Use Only” to prevent the cartridges from being
refilled by consumers or others.®® Can these “single-use” cameras and
cartridges be remanufactured, that is, used twice?

That question plays unfairly with the words “can” and “use,” but
in each of these examples, there is an implicit or explicit claim being
made that one ought not to be able to use or reuse these “things” in
ways that violate their inherent “thingness”—whatever that is.*® The
cases thus conceptually link problems that have been pointed out in
isolation by a disparate group of scholars. Margaret Jane Radin and
Julie Cohen each have discussed the linkage of machine-based and
contract-based regulation of information.*” Glen Robinson has sug-
gested that servitudes that forbid unauthorized use or disposition of
chattels should ordinarily be enforceable, basing his argument largely
on the law of computer software licensing.®® Annelise Riles has
championed a call for humanistic legal scholarship to expose the
workings of physical and conceptual “black boxes™ in law, which she
calls “the technicalities of law”—devices that work because of the
knowledge that is built into them, rather than because of the knowl-
edge that must be applied to them.*

patent infringement claims by manufacturer of “single-use” cameras against importer of re-
manufactured cameras).

35 See Hewlett-Packard Co. v. Repeat-O-Type Stencil Mfg. Corp., 123 F.3d 1445, 1453-
54 (Fed. Cir. 1997) (rejecting patent infringement claims against remanufacturer of ink car-
tridge, but suggesting in dicta that sale with a “restriction having contractual significance” might
change the result); cf. Arizona Cartridge Remanufacturers Ass’n v. Lexmark Int’l, Inc., 421 F.3d
981, 986-88 (9th Cir. 2005) (finding that patent law permits printer cartridge manufacturer to
sell cartridges subject to reuse restrictions, where restrictions were printed on packaging and
customers assented by opening packages).

36 Randal Picker characterizes a related problem as “the extent to which we are willing to
reengineer these scope-of-permission goods [multiple variants of goods defined by access
restrictions and/or added and disabled features]—to re-s